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WELCOME TO THE
CMBA LEGAL NEWS

Susan DeMars, EXECUTIVE DIRECTOR, CALIFORNIA MORTGAGE BANKERS ASSOCIATION

On behalf of the
California Merigage
Bankers Association, |
am exciled lo present
you the inaugural issue
of our newest publicafion
land member benefit), the
CMBA legal News. This

quarterly publication, which will be made avail-

able enly lo CMBA members, will utilize the great
legal minds within CMBAs membership fo provide
imely and insightful analysis of the latest case law,
trends, and other legal issues directly offecling the
residential and commercial /multifamily reol estate
finance industry.

CMBA's main funclion as the statewide asso-
ciation representing the residential and commercial
real estate finance industry is to provide fopnotch
advocacy in our state’s capitol. A large percent-
age of your membership dues goes directly to this
function = protecting our industry from onerous
and harmful legislation. However, while CMBA
fights many a batlle in Sacramento, much of the
industry’s future is being decided in courthouses
across the state and nation.

For instance, in a precedentsetiing case
involving a CMBA member company, Plaza
Home Morlgage, CMBA provided an amicus
brief (crafted by another CMBA member, Sunny
Huo of Severson & Werson) that contended
that as a resull of the real estate market decline,
incidents of morigage froud, such as the incident

in question, have become more prevalent, Ina

victory for bolh Plaza and the industry, the court
agreed and helped correct a situation which could
have oftherwise encouraged more fraud cases
against mortgage bankers, CMBA slands ready
to both assist our members when appropriate, and
provide the information and analysis they need,
through this new publication.

In closing, | want to thank CMBA's newly-
invigoraled legal Services Commiltee, whose duty
it will be to help solicit and vet topics and authors
for the publication. We truly value the support of
the members of this committee.

| encourage you to make sure you take
advantage of this free member benefit, and pass
along the newsletier to anyone at your company
wha would benefit. Additionally, feel free to use
your CMBA 1D and passward {e-mail dustin@
cmba.com If you have ony questions about ID/
password) to access lhe CMBA ‘MembersOnly’
page and check out pas! issues of both the CMBA
legal News and California Mortgage Finance
MNews, CMBA's regular membership newslstier.

You can participate as welll I you would
like 1o join the committee or contribute an arficle 1o
an upcoming issue, contact Dustin Hobbs (dustin@
cmba.com) for more information. Great advertis-

ing oppartunilies are availoble as welll
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RESIDENTIAL ARTICLE

THE NEW LOAN ORIGINATOR
COMPENSATION RULE IS NO
APRIL FOOLS' JOKE

Jonathan Jaffe and Kris Kully, &L 6Tes (e

The loan originator (*LO”) compensation rule [*Rule”)

issued by the Federal Reserve Board ("FRB”) might be,

for the mertgage indusiry, one of the most controversial
issuances ever from any regulotory agency. In fact, two
separate federal low suits were filed the second week of
Mairch, 2011 (wo weeks belore the Rule’s April 1, 2011

elfective date) challenging the legality of the Rule and

(CMBA legal News is published
four times per year: Mareh, June,
September and December,
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Associalion.
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seeking on injunction ogainst enforcement of the Rule.

In this article we address the high points of the Rule.
There are mony nuances hat the Rule does not address,
many of which FRB slaff have addressed informally — of-
ten 1o the consternation of the industry. Space constraints
p:ec|ude a Thorough discussion of the Rule. For a more
detailed discussion, please see K&L Gates' Client Alert at

hitp:/ /vweww kigates.com/newsstand/ search.aspx

1. THE RULE

The Rule prohibits an LO from receiving, and any
person from paying fo the 1O, compensation based on
any of the loan's terms ar conditions, other than the loan
amount, It also provides that if an 1O receives com-
pensation direclly from o consumer, no LO'may receive
campensation from any other person. Finally, it prohibits
an LO from steering a consumer fo a residential mortgage
loan based en the foct that the originatar will receive
greater compensation from the crediter than in other loan
Iransaclicns the criginator offered, ar could have offered,
unless the loan is in the consumer’s interest.

The Rule was not issued under the Dodd-Frank Act,
which has its own LO compensation provisions. Conse-
quently, we can expect additional wlemaking under that
Act in the near fulure.

The Rule opplies to applications a credilor receives

on orafter April 1, 2011.

I1. APPLICABILITY OF RULE
A. Loan Originators and Residential Transactions

The Rule applies o compensation paid 1o or received
by a “loan eriginator.” For this purpose, a “lean originator®
is a person who, for compensation of ather monetary gain,
or in expectalion of compensafion or ather monetary gain,
arranges, negotiaies, or olherwise ablains an applicable ex
lension of consumer credil for another person. The definition
includes morgoge brokers, employess of morgoge brokers,
employees of lenders, and a toblefunded “creditor”.

The Rule applies to consumer credit fransactions
secured by any dwelling, other than open-end credit

plans and fime share financing.

B. Prohibition Against Compensation Based on Loan
Terms or Conditions

The Rule prohibits an LO from receiving, and any
person from paying an LO, directly or indirectly, compen-
sation that is based on any of the ransaction’s ferms or
canditions. The Rule does, however, allow compansation
that varies based on the loan amount, such as o fixed per
centage of the loon amount, and which may be subject to
an eslablished minimum or maximum dollar amount.

For purposes of the prohibition, loan terms include
interest rate, APR, LTV ratio, the existence of o prepayment
penalty, and proxies for a fransaction’s terms or condi-
fions. 1O compensation is nat based on o loon's terms
or conditions if it varies based on the loan omount or: i)
loan volume, (i) loan performance, [ii|l hours worked, [iv)
existing customers versus new customers, (v) a fixed fee
per loan, set in advance, (i) pull through rate, (vil) loan
quality, and [viil] legitimate business expenses, such as
fixed overhead costs.

The FRB has indicated its view that loan terms
include types of loans, such as HECM, FHArinsured, and
bond program leans.

C. Single Source Compensation

The Rule provides that an LO's compensation may
come directly from the consumer ar ancther person (such
as the creditar), but not both. 1fan LO [e.g., a broker]
receives compensation directly from a consumer, no LO
le.g., the broker's employee] may receive compensation,
directly or inditectly, from any other person in connection

with the tronsaction

II. ANTI-STEERING

The Rule prohibits an LO from steering @ consumer
fo consummale ¢ ansaction based on the fact that the
LO will receive greater compensation from the creditor in
that transaction than in other Iransactions the erigingtor
offered or could have offered fo the consumer, unless the
consummated transaction is in the consumer’s inferest.

This provision applies primarily to morigage brokers.

CONTINUED ON PAGE 11
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RESIDENTIAL ARTICLE

Ibanez and Western Foreclosures

A DISCUSSION OF POSSIBLE
ARGUMENTS THAT MIGHT
FLOW FROM IMPORTANT
MASSACHUSETTS CASE.

Wendy Walter, ROUTH CRABTREE OLSEN, P.S.

When the Massachusetis
Supreme Judicial Court
upheld the Ibanez' ruling
in January of this year,
the case caught national
headlines and received

altention as a potential vic-

fory for hemeowners. Ac:
cording to an arficle in the New York Times, the afior-
ney representing lbanez claims that the securitization
industry has behaved as though it were immune from
consumer protection lows, stote homeowner protec-
fion laws and real estate regulations in ifs underwrit
ing, securiization and foreclosure practices. He
proclaimed: “this is merely the first petal off the rose
with regard to predatory foreclosure practices.”
However, o the aftorney or frusiee handling
foreclosure matters, this case is possibly nothing
more than a potential change in foreclosure proce-
dures. In foct, some have asserted this ruling to be
a nonevent as the pracfices discussed in lbonez
have already been modified. Nevertheless,
foreclosure aftorneys must be prepared fo defend
against claims that will likely follow this ruling.
Securitization and foreclosure laws used to
cceupy wo separate and distinct universes. Se-
curitization rules and requirements were designed
to protect investors in securities. Foreclosure laws
waere designed fo protect borrowers from being
toreclosed without due process. In cases like
Ibanez, borrowers are Irying fo claim privileges
and benefits that were intended for investors and

blame the securitizations for their inability to afford

and make payments on the morigages. Because
of these challenges, the foreclosure practice is shift-
ing. Non-judicial processes that have been refined
over the years 1o minimize expenses and maximize
efficiency, while sfill offording due process, are
being questioned and enhanced standards are be-
ing pul into place for securitization loans that were
closed years belore the standord was required.

In Ibanez, the Massachusells Supreme
Judicial Courl held that the parties seeking o
confirm the power of sale [non judicial) foreclosure
didn't present documentation to prove standing
and were therefore denied a declaration of clear
fille. In the consalidated coses, the mortgage as-
signments were recorded after the foreclosure sale.
The court held that in order to establish sianding,
the foreclosing party must show proof that the as-
signmen! was made by a party that actually held
the mortgage at the fime of the assignment.

Most states follow the common low rule that
the martgage/security follows the note. So if the
note was properly negotiated, the assignment
of the security interest follows with or withou! the
lechnical assignment of the security agreement.
Because the Massachuselts ruling is focused on the
assignmenl, and in many western sfates standing
is established by proof of authority to enforce the
note, this ruling should net be relevant, However
it is possible that the heightened standard of proof
for assignments, as adopted by the Supreme Judi-
cial Court in the lbanez niling, could be exported
1o those states following the common law rule.

Borrowers are already questioning the

endorsements on the notes secured by mortgages
ond deeds. Specifically, borrowers are routinely
asking for the date of the endorsement, proof
of the signing autharity for the individual who
endorsed the nole, elc. Borrowers making such
argumenls should be required to prove their stond-
ing 1o bring such challenges. If the challenge is
based upon a flaw in the securitization process,
the borrewer should prove how he/she was aclu-
ally injured by the securitization and why the bor-
rower’s agreement fo allow the subsequenl fransfer
of the note or obligation to a third party does not
somehow waive their right fo raise the issue now.
Furthermore, challenges made fo the securiti-
zation process should be limited to those allowed
under the UCC. Foreclosing oftorneys should
remind the court that it is not a prerequisite fo fore-
closure that a helder of a note prove the precise
timing of an endorsement. The borrower challeng-
ing the foreclosure should be required io provide
admissible evidence that the endorsement is not
trustworthy before attacking the endorsement.
Such evidence should be more than newspaper
arficles and pundifs claiming that securitization
practices are flawed. The evidence should be
specific to the securilization being challenged and
to the loan being foreclosed. Finally, foreclosing
attorneys should brush up on the holder in due
course doctrine and ensure that the courts deciding
these cases only allow challenges to the note trans-
fer that fall within the four categories described
in UCC § 3-305 (1) infancy of the borrower, (2)

CONTINUED ON PAGE 12
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RESIDENTIAL ARTICLE

NEW RISK TO LENDERS FOR
FRAUD AND BREACH OF
FIDUCIARY DUTY

Michael Pfeifer, S0, PFEIFER & DELAMORA, LLP

Borrower lawsuits to pre-
vent morigage foreclosures,
and to enhance leverage in
morigage modification ne-
golialions, are a cottage in-
dusiry swamping the couris

and swelling lenders’ legal

budgets. Notwithslanding
a tide of decisions dismissing*most cases, borower
complaints against morigage lenders and brokers
continue o be filed based on a now familiar litany

of cloims: Fraud, Breach of Fiduciary Duty, Breach of

Implied Covenarit of Geod Faith, Negligence, Unfair
Business Practices, and alleged violation of the Real
Estate Setlement Procedures Act ["RESPA”), the Truth In
Lendling Act ("TILA"), and any number of other federal
and statz statutes and regulations. If the foreclosure is
not completed, these lowsuits also invariably include
petitions for injunctive relief.

Morigage lenders usually fare pretty well in
these cases, ovoiding enhanced liabilily for punifive
damages in froud and breoch of fiduciary duly coses,
thraugh strict pleading requirements and the necessity

tor borrowers to prove “intent” and “reliance,” and an

abundance of case law holding that the relationship
befween a lending instilution and its borrower is

not fiduciary in nalure. [See e.g., Nymark v. Heart

Fed. Savings & leon Assn. (1991] 231 Col.App.3d
1089, 283 Cal.Rpt. 53.]

It is another story, however, for morigage bro-

kers, because the nature of their relationship as agents
for borrowers has long been recognized as o fiducior
ry one. [Sez e.g. Civil Code §2923.1 and Wyatt v.
Union Morlaage Co. {1979) 24 Cal.3d 773, 782,
157 Cal.Rptr. 392.] As fiduciaries, morigoge brokers

CONTINUED ON PAGE 12
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RESIDENTIAL ARTICLE

NOT ALL LIENS ARE
CREATED EQUAL

The Homeowner’s Association Lien and The Trust Deed

Wayne A. Rash, Sp. ASSOCIATE ATTORNEY, MILES BAUER BERGSTROM & WINTERS, LLP

A lender which has started
a nonjudicial foreclosure
of a senior trust deed on

a Califorria condeminium
somelimes has to deal with
the homeowner's associo-

tion for that condominium

in addition to the default
ing borrower. The asseciation may have begun its
own foreclosure on the same condominium because
of unpeid association dues, somefimes going back
several years, Can the association sfick the foreclos-

ing lender [or whoever buys from the lender of the

trustee’s sale) with those unpaid dues?

The short answer is, generally, no. The lrust
deed recorded prior to the accrual of the unpaid as-
sociafion assessments is given priority under California
law and the typical homeowner's association declara:
tion of conditions, covenants & restrictions {CCER's).

It dossn't matter if the homeowner's association may
have already recorded an initial nofice of assessment
lien and even a notice of defoull or nofice of sale
before the lender's notice of defauli. So leng as the
rust deed upon which the lender is foreclosing was
recorded prior o the delinquent associalion assess:

ments, then upon the completion cf the lender trustee’s

sale and recording of the truslee's sale deed the lien
for those delinquent associction dues is eradicated as
a sold-out junior lien up to the date of the trustee’s sole.
As a result, the only dues which the asscciation
can imgose on the lender (or on a third-party buyer
from the lender alter the trustee’s sale) are the dues for
the pericd siarting on and ofter the date of the trust-
ee's sale. This can be important to know, because
every once in a while |and now more frequentlyin the
present foreclosure climate) a homeowner's assecia-
tion in this situation will iry to take odvantage of a

lender's sale of a foreclosed candeminium o @ new

CONTINUED ON PAGE 13
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COMMERCIAL/MULTI-FAMILY ARTICLES

CALIFORNIA
MECHANIC LIEN LAWS

Change Is Upon Us

Scott D. Rogers and Theodore K. Klaassen, HOLME, ROBERTS & OWENS

Bock in 1999, a committee of the California Senate
asked the Califormia Law Revisian Commission o

review the slale’s byzantine mechanics lien low. After

an attempt to make specific revisions, the CLRC decid-

ed that what was necessary was a wholesale general

revision of the mechanic's lien laws. The CIRC

tried fo dralt @ "nonsubstontive recrganization of the
existing mechanic’s lien statute that would modernize
and clarify existing law.” VWhether they succeaded
remains fo be seen, but material changes are now
upon us in the form Assembly Bill 457 and Senate
Bill 189 signed by the governor in 2010, Contrac-
tors, owners and lenders should be aware that fhese
changes to California’s mechanic’s lien low toke
effect in two waves. Several of the changes went
into effect as of January 1, 2011, while the bulk of
the changes will become effective July 1, 2012, This

arlicle highlights some of the most important changes,

but readets ore encouraged fo carefully study the new

law for themselves.

CHANGES EFFECTIVE JANUARY 1, 2011

These changes represent a legislotive atiempi
lo reduce surprise fo, and misunderstanding by,
properly owners and fo provide befter information 1o
prospeclive property purchasers and lenders. The
legislature was responding to widespread complaints
that i| property awners did not understand the pos-
sible cansequences of the filing of mecharnic’s liens
agoinst their properties, (i) liens were being filed
without notice to the property owners, and [ifi} nofices

were not being recorded with respect lo pending lien

enforcement (foreclosure) thereby denying imporiant

information to potential purchasers of, and lenders on,

the affected properties. The result was @ number of
changes to the Civil Code, including the following.

° Section 3084 (delining mechanic’s liens) was
amended to add a new requirement that prior
to recording a mechanic’s lien, the lien cloimant
must serve a "Notice of Mechanic’s Lien” on the
owner or reputed owner of the property. The
exact form and language of the required MNotice
of Mechanic's Lien is set forth in the statute. A
copy of the mechanic’s lien must be enclosed
with the Natice of Mechanic’s lien. The notice
advises the property owner of the possible con-
sequences of the mechanic’s lien and advises
the property owner to conlact its contracior or
atiomey. Service of the nofice must be made by
mail and evidenced by a certificale of mailing.

*  Seclion 3084 was amended to change the
form of the mechanic’s lizn iiself 1o require o
“proof of service affidavit” from the person
serving the Notice of Mechanic’s lien as well os .
the text of the Nofice of Meachanic’s lien. The
proof of service affidavit must contain the date,
place and manner of service of the Notice of
Mechanics Lien.

»  Section 3084 was amended fo expressly
provide that failure to serve the mechanic’s lien,
together with the Notice of Mechanic’s Lien,
shall cause the mechanic’s lien fo be unenforce-
able os o maller of low.

s Section 3146 was amended to require that,
within 20 days fellowing the filing of an ae-
tion fo foreclose a mechanic’s lien, @ nolice
of pendency of action (a “lis pandens’) be
recorded in the real estale records to impar
constructive nofice of the lien foreclosure action.
Under prior law, a lis pendens was parmitted
to be recorded but not required. Unstated and

unclear is the effect of failure 1o timely file the lis

pendens, The most likely effect is that failure to
file the required lis pendens will invalidate the

lien foreclosure action but not preclude refilling
the action if still within the statutory enforcement

period.

CHANGES EFFECTIVE JULY 1, 2012
The bulk of changes arising from the recodifica-

fion of entire mechanics lien law will take effect on

July 21, 2012, While delailed analyses will be

become available closer fo the fime these changes

become effective, he following will highlight some of
fhe more significant of the ferthceming changes:

*  To start with, some of the longstanding termingl-
ogy of the mechanics lign law has changed.

A "stop notice” will be called a "stop payment
nofice.” An “original contractor” will be called
o “direct contractor.” A “materialman” will be
called o “material supplier.” There are ofher
substantive and nonsubstontive changes to defi-
nitions which will require review dnd mastery.

¢ The contents of, procedures for, and time peri-
ods governing various nofice periods have been
standardized.

e The legislation provides new mechanic’s lien
forms, including new mandatory conditional
and unconditional waiver ond release forms.

«  Acceplonce by the owner will no longer be
deemed “completion” for the purposes of the
mechanic’s lien low. The deadline for an owner
lo record @ nofice of completion has been
extended from 10 days to 15 days.

* |fa privale work is governed by separate direct
conlracts, an owrer may record separate
notices of completion for each scope of work
sel forth in a direct contract.

*  Constuction lenders are given more protections
under the new lew. On private works, a lien

claimant hos to give a 20-day preliminary no-

CONTINUED ON PAGE 14
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COMMERCIAL/MULTI-FAMILY ARTICLES

RECEIVERSHIPS:
THE NEW HOSPICE

Gordon L. Gerson, £50., GERSON LAW FIRM, APC

Two plus years after the
commercial melidown like
dueling pianos we have
dueling headlines about
the recovery in commercial
real estate versus there are

more commercial defaulls

cheod especially given the
staggering number of CMBS loans to mature in the
vears ahead that may be hunkering at 50% LTVs,
What does this mean for the receivership in-
dustry {ond yes, it is an industry by the definition of a

subcategory the real esiate economyl? Conventional

wisdom suggests o lot mare ahead.

By now, most have ofiended Receivership 101
programs. We know the nuts and bolls. Two years
of active receivership litigation has brought us to the
understanding that the New Reality is that Receiver-
ships ore the New Hospice.

lenders may never arliculate borrowers may not
like it, ond some judges Iry to grovitate against the
nofion: but receiverships are hospice for borrowers
and loans soon fo be buried. lender lawyers who
for receivership motions submit briefs inked with
indisputable facts and uncanverlible law foce bor

rowers pleas for mercy egainst what they argue may
Y ag y arg Y
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be death blows to their investments. However, no
borrower, commercial investment or commercial real
estate loan is immortal. Borrowers who are 120 days
from having half vacant properties go to foreclosure
who Iry fo convince a judge that @ request for a
receiver should be denied, are Irying to simply deny
the lack of survivability of an invesiment. Just as lend-
ers provide the lifeblood of investments when making
loans, they regrefiably understand, and generally

by the terms centained in their when a commercial
investmant requires hospice — or what the legal system

refers to as receiverships. Bul perhaps mare imporiant,

CONTINUED ON PAGE 14
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COMMERCIAL/MULTI-FAMILY ARTICLES

California Supreme Court Rules

PRE-DISPUTE REFERENCE
AGREEMENTS ARE NOT
ALWAYS ENFORCEABLE

Melissa Richards, (18, and Harold J. Lee, BUCHALTER NEMER, A PC

For those of you commercial lenders relying on the
enforceability of pre-dispute reference clauses

in your loan agreements by a California court,
you could be in for a surprise. On February 10,
2011, the Calitornia Supreme Courl issued its
published decision in Tarrant Bell Property, LLC,

et al. v. The Superior Court of Alamedo Counly,
2011 Cal. LEXIS 1354, helding that @ trial court
has the discretion lo refuse to enforce o pre-dispute
reference agreement under California Code of
Civil Procedure Section 638,

The decision is potentially troubling for
commercial lenders seeking lo avoid jury trials
when enforcing commercial loan agreements and
resolving contractual disputes in California. In the
aftermath of the California Supreme Court’s 2005
decision in Grafton Partners L.P. v. The Superior
Court of Alameda County (Price\VWalerhouseCoo-
pers LLP), holding pre-dispute jury frial waivers fo
be unenforceable under Califernia law, commer-
cial lenders moved to adopt alternative dispute
resolution (ADR] clauses info their agreements. The
Section 638 pre-dispute reference clause is a form
of ADR which calls for appointing o referse fo
help resolve disputes under a statutory framework
within the traditional court system. Section 638
stales, “[a] referee may be appointed...upon

the motion of @ party to @ written contract. ..that

provides that any controversy arising therefrom
shall be heard by o referes if the cour finds o
reference agreement exists between the parfies...”
[Emphasis added].

In Tarrant Bell, 120 lessees and residents of
a mobile-home park in California collectively sued
the park's owners for breach of their respective
lease agresments by subjeciing the residents to
substandard living condiiiens. While some of the
subject lease agreements between defendants
and approximately 100 of the lessees included o
Seclion 638 pre-dispute reterence agresment as o
form of ADR, other leose agreements lacked ADR
clauses entirely. Defendants sought to enforce the
Section 638 clause collectively for all plaintiffs’
dispules, while the lessses and residents argued
thal because some of the lease agreements did
not provide for pre-dispute reference, the trial court
should deny the motion as fo all residents in order
to avoid the risk of conflicting rulings on commen
issues of law and fact. The Supreme Court of
firmed the frial court's ruling in favor of the lessees
and residents.

The California Supreme Court concluded
that the use of the word “may” in Section 638
was permissive rother than mandalory, thereby
affording trial courts discrefion on whether or not
to enforce a pre-dispute reference clause. The Su-
preme Court further found that the Tarrant Bell trial
court acled well within its discrefion to nof appoint
a referee to avoid the risk of inconsistent rulings,
and for considerations of “judicial economy.”

The longrterm effects of the Tarrant Bell deci-
sion are not as foreboding for commercial lenders,
however, as was the Grafion Partners decision,

While Graften Partners holds pre-dispute jury trial

waivers lo be unenforceable in California, Tarrant
Bell holds that courts have the discrefion to enforce
a pre-dispute judicial reference provision, depend-
ing on the circumstances. Nothing in Tarrant Bell
suggesis that predispuie reference agreements are
unenforceable per se. The lesson of Tarrant Bell is
pretty siraightforward: parties who wish to avoid
jury trials in resolving their disputes in Californio
should be consistent in their incorporation of
pre-dispute referenice clauses with their counterpar-
ties, parficularly those counterparties who are in
similarly situated classes.

Commercial lenders should have their pre-
dispute resolution provisions reviewed by legal
counsel for enforceability and appropriateness
under the circumstances, in light of the Tarrant Bell

decision.
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Protecting and Perfecting Rights To

ENTITLEMENTS AND RELATED
MATERIALS FROM THE
IMPACT OF FORECLOSURE

Louis A. Galuppo, t50., David Z. Bark, t50., Kristin A. Ward, £50., and Vincent Tocco, TITLE 0FFICER, GALUPPO & BLECHSCHADT, APLC

INTRODUCTION

In order fo ullimately perfect ownership in
Entitlements (as defined below] and/or Materi-
als {as defined below), the foreclosing lender
[“lender”) needs to understand the status of
Enfitlements, Materials and underlying title to
both the real and personal property. From this
knowledge, the Lender can defermine the cost,
time and reloted risk of completing the entilement

and development process.

The purpose of this arficle is to explain

the issues and processes relating to profecting

and perfecting rights in and to enfitlements and
related materials from the impact of foreclosure.
Also, for purposes of this article, "Enfillements”
are parcel maps, tentative maps, final maps,
coustal permits, grading permils, building permits
and the like; and, “Materials” used 1o process an
Enfitlement usually, but not always (depending on

the Entillement], include consultant contracts, ren-

derings, draft maps, consultant reports, designs,

building plans and specifications, and the like.

APPLICATIONS, MAPS AND PERMITS

As a conservative opprooch, Entitlernents
and Materiols should be viewed as personal
property unless the Enfitlements and/or Materials
“run with the land” (as defined by the govern:

ment code or the mapping document). Not-

CONTINUED ON PAGE 15
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